Abstract
Introduction
In violent conflicts involving land boundary disputes, political and military tensions may run so high that the parties to the dispute are unable to resolve their differences themselves. Even when parties have concluded a cease-fire agreement to halt hostilities, the delimitation of a boundary can prove to be too sensitive and too technical to be settled through bilateral dispute settlement techniques, such as negotiation or mediation. In these cases, parties may seek the involvement of an outside actor to move the peace process forward. Increasingly, the instrument of choice is international arbitration. Yet while tribunals make awards that are final and binding, their decisions rarely end political disputes -in fact, they can feed conflict. It is this issue that concerns us. Why are some arbitrations legal success stories but political failures? And how can tribunals use law to bring peace in practice?
This article starts from the premise that a successful peace process depends on the consent of the parties. It is the same for arbitration: without the consent of parties, the proceedings are doomed. The challenge is that consent is dynamic; once granted, consent can wax and wane, it can be delivered under duress and it can be withdrawn as fast as it is given. Procedural and substantive aspects of arbitration affect who consents to what, when consent is given and whether consent is genuine. In short, consent is endogenous -it shapes and is shaped by the arbitral process. This article looks at what tribunals can do to successfully manage consent to produce peaceful outcomes, arguing that peace negotiators, arbitrators and those assisting with the implementation of awards should consider consent management as their top priority.
To achieve this conclusion, the article is divided into three parts. First, it presents a model to analyse the consent management dynamics at play in arbitration. The model draws on recent work fusing two bodies of scholarship on consent: peacekeeping doctrine and relational contract theory.
1 Peacekeeping evokes some of the thorniest legal and political challenges regarding third party involvement in conflict resolution. Groomed by practice, peacekeeping strategists and scholars have progressively developed advanced notions of consent. While no formal doctrine exists, the principles proposed present lessons about who should consent to dispute resolution for peace to succeed. 2 In turn, relational contract theory shows how the nature of consent shapes agreements' durability. The application of this theory to peace processes sheds light on what parties must consent to for peace to materialize. Together, the two dimensions of who should consent to what form a matrix, against which we can plot, compare and assess arbitrations that take place in the context of complex peace processes.
Second, this article applies the model to three case studies, which show how arbitral tribunals have manipulated legal process to manage consent -both successfully and unsuccessfully. All three cases involve boundary disputes resulting from complex secession conflicts. They include Brčko, an autonomous district in the Republic of Bosnia and Herzegovina; Eritrea-Ethiopia, a long-standing boundary dispute in the Horn of Africa and the Abyei Area, a contested pocket of land that remains central to 1 the dispute between the Sudan and South Sudan. 3 In each case, the tribunal or boundary commission delivered a final and binding award. 4 The procedures were heralded as success stories, and provisions were made for the implementation of the decisions. Yet only one of these cases supported a peaceful outcome, a second fed conflict and a third had no effect at all.
Third, the article plots these cases onto the model to reflect on how consent management dynamics affect the outcome of arbitrations. By comparing the strategies employed by the different tribunals, the article draws conclusions about the capacities and limits of arbitration to manage consent in a broader peace process. It urges tribunals to keep a close eye on conflict dynamics on the ground. It also suggests that arbitration may not always be the best way to resolve a political conflict. Indeed, parties may use arbitration to undermine a broader peace process.
Managing Consent
This section presents the model that guides our inquiry into how tribunals can manage consent to build peace. We commence by discussing why consent matters and examine two questions about consent that challenge tribunals: Who should consent and to what? The section then uses these two dimensions of consent to build a model, which can be used to assess how tribunals' activities shape political outcomes.
A Why Consent Matters
In many forms of legal dispute settlement, such as commercial arbitration, initial consent to be bound by a third party is all that is practically required -consent to being bound implies consent to continuing to be bound, and this can be enforced in a court of law. This is not true for arbitration in the context of a peace process. Here, initial consent by parties does not necessarily mean that they will maintain this consent throughout the arbitral process. When successful dispute resolution depends on the political will of the parties, tribunals often face obsolescing consent -changes in political realities and parties' perceptions of the arbitration continuously reshape the consent initially granted. 5 Tribunals must be careful to ensure its continuation, both during the arbitration and in the implementation phase. Parties may walk away from arbitration, reject an award or simply fail to live up to their commitments, while a tribunal remains powerless to enforce a penalty. Arbitration contains certain features that may persuade parties to give initial consent to the process: parties can appoint their own arbitrators; they may 3 Prior to the independence of South Sudan on 9 July 2011, the parties to the conflict over Abyei were the former government of the Sudan (GoS) and the Sudan People's Liberation Movement/Army (SPLM/A), which led the government in the semi-autonomous region of Southern Sudan. 4 In the case of Eritrea-Ethiopia, the arbitral body was referred to as the Boundary Commission, see section 4 in this article. One of the bodies in the Abyei case was the Abyei Boundaries Commission (ABC), see section 5 in this article. If not otherwise indicated, this article applies the term 'tribunal' to all of these bodies.
determine the time frame of the arbitration; they can draft distinct procedural rules for the tribunal 6 and the arbitration can accommodate a range of actors, not merely states.
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Yet none of these decisions guarantees the continuation of the parties' political commitment, and such commitment cannot be enforced. Thus, consent to arbitration in a peace process requires not only initial commitment but also efforts to ensure continuation of that commitment throughout the arbitral proceedings and during the implementation of the award. These conditions raise the question of who should commit from the outset and to what for that commitment to continue. Both of these dimensions of consent matter because, collectively, they determine the validity of the arbitration and its practical effect on the ground. We shall address who should consent to what in turn.
B Consent by Whom?
In complex conflicts, especially where a boundary dispute flows from a secession bid, the question of who should consent becomes a delicate matter. One or both of the parties to arbitration may not (yet) constitute a state. Competing factions may claim governing authority. Local parties, particularly where they operate as proxies, can prove more influential than they first appear, with power to uphold or thwart the implementation of an award. Peacekeeping doctrine offers lessons about whose consent a tribunal must secure in these circumstances. Peacekeeping shares with arbitration legal and operational demands associated with third party involvement. Like arbitration, the legal consent requirements for peacekeeping are narrowly defined. 8 However, in conflict contexts, where it is unclear which parties control territory and people, the identification of the agents that can legitimately give consent becomes contentious. Legal considerations aside, which parties consent to a mission's presence has an acute impact on operational outcomes and the mission's ability to dispense its mandate in practice. Without the consent and commitment of key parties who control territory or the pulse of a political process, a peacekeeping operation may find itself held hostage. 9 It is the same for arbitrationwithout the participation of the right parties, failure is guaranteed.
Initially, peacekeeping doctrine treated consent as something that only state parties could give, and could ignite or extinguish like a flame. 10 demanded the withdrawal of the first peacekeeping force, UN Emergency Force I (UNEF I), in 1967, the Secretary-General recalled the force instantly. 11 In the post-Cold War period, this traditional conception proved problematic as it failed to address the problem of 'spoilers' to peace processes. The term 'spoilers' refers to a range of parties who, while not the traditional consent-giving actors, have the power to derail a peace process. 12 Over the course of a conflict, spoilers may change in number, form and scope of control. The spoiler problem makes the question of whose consent is required more complicated to determine than the architects of UNEF I proposed.
Peacekeeping doctrine deals with spoilers by distinguishing between players at the strategic and tactical level of a conflict. 13 Players at the strategic level have the most significant control over land, resources and people. Typically, these are governments, but they could be major rebel groups. Players at the tactical level are local parties who do not have a monopoly on power but may spoil or disrupt a peace process. These may include grassroots players from tribal chiefs to militia groups. In theory, peacekeeping missions require the consent of strategic players but not all tactical players -they may use force against local actors that threaten to spoil the peace process.
14 In practice, however, the relative importance of consent from tactical and strategic players forms a spectrum rather than a rigid distinction. Where strategic players have tenuous authority and are fragmented into factions, tactical players' consent may tip the balance. In this respect, most missions require consent from a mixture of strategic and tactical players. Therefore, when considering whose consent matters, we can conceive of a political process, a mandate or an arbitral process along the spectrum illustrated in Figure 1 .
We can use this spectrum to plot and compare who should consent to fulfil legal requirements for third party involvement and who should consent to dispute settlement to result in peace in practice. However, where the strategic parties wage war through proxies or where factions of government forces sabotage a political process, it can prove difficult to distinguish tactical parties from strategic ones. 15 Players can move between categories: a military loss by a strategic player might relegate them to the tactical level and vice versa. The challenge to distinguishing between these players results from the fact that parties to a conflict, and third parties involved in its resolution, operate in the context of complex relations. For the strategic-tactical spectrum to retain analytic power, we need to examine how these complex relations shape the nature of consent and determine what parties ought to consent to for peace to prevail. It is to this second dimension of consent that we now turn.
C Consent to What?
Ian Johnstone offers a useful lens to assess the nature of what parties consent to and what this means for political outcomes. In his work on managing consent in peacekeeping operations, he adopts insights from relational contract theory (RCT), initially developed to study private law relations, to assess consent in peace processes. This application of RCT:
envisages peace agreements as embodying a dynamic set of relationships among multiple actors. … Original consent to the agreement … matters, but the terms of the agreement should be understood as also encompassing the shared expectations that emerge from the ongoing relationship and the normative context in which it is embedded.
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In other words, parties to a peace process enter relationships that are necessarily open-ended and open-textured. They commit to a shared, long-term project, which is expected to deviate from the original agreement and to implicate stakeholders other than the immediate parties. This analysis of enduring but potentially fickle relationships, underpinned by repeated bargaining, also fits the description of arbitral proceedings in the context of peace processes.
According to RCT, a contract or agreement entails 'exchange relations' or 'relations among people who have exchanged, are exchanging, or expect to be exchanging in the future'.
17 Consent to such a contract lies on a spectrum. While every contract entails a certain kind of relationship, some transactions occur as if they are discrete. to the extent that parties are incapable of reducing important terms of the arrangement to well-defined obligations … [either] because of the inability to identify uncertain future conditions or because of inability to characterize complex adaptations adequately even when the contingencies themselves can be identified.
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For such transactions to persist, the parties must have a stake in upholding the contract and moderate their expectations as the relationship alters over time. 16 Ibid., at 168. 17 We can think of it in this way: a discrete transaction is a one-night stand; a relational contract is marriage. 21 Still, all (as if) discrete transactions have relational qualities, while most relational contracts have discrete dimensions. A one-night stand may have unexpected consequences and implicate stakeholders not involved in the original transaction. Conversely, a marriage incorporates discrete transactions, including the giving of rings and the signing of a marriage certificate -rendered especially discrete if the parties later choose to divorce. Similarly, commitments to peace processes range from the discrete to the fully relational, but they always contain elements of both. Thus, consent to any transaction -whether a handshake, marriage, peace agreement or arbitral proceeding -sits on a spectrum, as demonstrated in Figure 2 .
This spectrum offers one lens through which to assess what parties consent to in arbitration. It can help us to identify the deviations between what parties need to consent to for a successful political outcome to materialize and what they have committed to in practice.
D A Consent Management Model
When we draw the two axes of who consents to what, we can visualize consent management dilemmas relevant to arbitration in peace processes by plotting the minimum requirements for consent to arbitration and peace processes (Figure 3 ). Arbitration is a discrete, self-contained process. The tribunal has to issue a decision within a particular time frame, applying a well-defined set of norms. Typically, it only engages strategic players. In the model, the minimum consent for arbitration lies in the north-western quadrant. Peace processes, on the other hand, often have an undefined scope and duration and implicate all sorts of stakeholders, not just strategic players. For a peace process to succeed, parties have to consent to a relational arrangement. This necessity places most peace processes at the eastern end of the spectrum.
When we plot these consent requirements, the model highlights a dilemma: the formal criteria for consent to arbitration diverge significantly from the requirements for a successful peace process. This is a major challenge for tribunals seeking to translate a legal process into peace in practice: how can they ensure both strategic and tactical players are represented in the arbitration? And how can the arbitral process achieve a relational arrangement between the parties?
Tribunals have experimented with these challenges, with variant levels of success. To study tribunals' consent management strategies, we shall turn to the three cases of Brčko, Ethiopia-Eritrea and Abyei. We shall consider how each tribunal manipulated legal process to manage consent, how each dealt with strategic and tactical players and whether the arbitrations arrived at open-textured and open-ended arrangements. 21 Johnstone, supra note 1, at 172. 
Case Study: The Brčko District
The Brčko arbitration presents one of the more successful examples of a tribunal bringing peace in practice. It is a process that took two decades to conclude, a robust military presence on the ground and an all-powerful international supervisor. The tribunal engineered creative strategies to push a peace process forward in spite of serious spoiler activity.
A The Dispute
During the civil war following secession from the Socialist Federal Republic of Yugoslavia, the Republic of Bosnia and Herzegovina was divided into two entities: the Federation of Bosnia and Herzegovina (FBH) and the Republika Srpska (RS). The General Framework Agreement for Peace in Bosnia Herzegovina (Dayton Peace Agreement), negotiated in Dayton, Ohio, and signed in Paris on 14 December 1995, delimited an inter-entity boundary line (IEBL) between them.
22 In Dayton's final hours, the negotiations came close to failure due to a deadlock over the location of the IEBL in one area of northern Bosnia: the Brčko district, a 493-square-kilometres area on the Sava river, bordering Croatia. Before the war, Brčko had been a regional economic centre and transportation hub in an ethnically diverse area. 24 After the war, its location made it a strategic corridor, vital to the interests of both entities. The FBH considered Brčko its main connection to European markets and claimed strong historical and socio-economic ties to the district. 25 It also contended that the RS's alleged 'ethnic cleansing' precluded it from controlling the district. 26 For the RS, Brčko formed the only territorial link between its two halves. 27 The RS argued that the Dayton Peace Agreement gave it a right to exercise sovereignty over 49 per cent of all of Bosnia and Herzegovina and that Brčko constituted an integral part of this territory. 28 Unable to reach a settlement, the parties opted to submit the matter to binding arbitration rather than derail the entire Dayton Peace Agreement.
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B The Arbitration
The agreement to arbitrate consisted of one article in an annex to the Dayton Peace Agreement. Article V of Annex 2 sets out the arbitration's parameters, including the identity of the parties, the appointment of arbitrators, the applicable law and a provisional time line. The Annex gave the Tribunal a broad mandate to rule on 'the disputed portion of the Inter-Entity Boundary Line in the Brčko area'. Moreover, it explicitly allowed the Tribunal to apply 'legal and equitable principles'. 30 The FBH and the RS both appointed one arbitrator. In the face of the parties' disagreement, the presiding arbitrator was appointed by the president of the International Court of Justice.
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While the Annex called for the Tribunal to render its award one year from the entry into force of the Dayton Peace Agreement, on 14 December 1996, the presiding arbitrator delayed a final ruling twice. Arguing that the political situation was so volatile that 'it would be inappropriate to make a judgment at [that] ruling on the final delimitation of the IEBL, the 1997 award sought to stabilize the tense political situation by establishing an interim administrative regime headed by an international supervisor. 35 The Brčko supervisor was vested with wide-ranging powers, including the authority to promulgate binding regulations and orders that would 'prevail as against any conflicting law'. 36 The 1998 supplemental award continued the regime of the supervisor and increased his authority, granting the office such wide-ranging powers as the ability 'to remove from office any public official considered by the Supervisor to be inadequately cooperative with his efforts to achieve compliance with the Dayton Accords'. 37 When it came to the final award in 1999, the presiding arbitrator concluded that both the FBH and the RS had failed to fully cooperate with the Dayton peace process and refused to allocate the territory to either one of the parties. 38 Instead, he found that 'the more equitable and wise course' was to pursue a change in local governance by establishing 'a new multi-ethnic democratic District government under international supervision'. 39 The final award ordered the creation of an autonomous administrative unit, the Brčko District, as part of the Republic of Bosnia and Herzegovina but held in condominium by the FBH and the RS. 40 It also established a Law Revision Commission to draft a new constitutional structure for the district and overhaul its tax regime, criminal justice system, health care and property laws. 41 Rather than delimiting the IEBL through the district, the presiding arbitrator foresaw a mere transitory role for the boundary line, which would be abolished after the establishment of the district. 42 In the annex to the final award, the presiding arbitrator vested the supervisor with wide-ranging responsibilities, including managing the return of refugees, law enforcement and the revision of virtually all local laws. 43 The supervisor was also given the power to formulate penalties for non-compliance. Perhaps most remarkable was the decision of the presiding arbitrator not to dissolve the tribunal but, rather, to retain jurisdiction to reform the governance structure once more, until Brčko's institutions 'are functioning, effectively and apparently permanently'. The presiding arbitrator warned the parties that non-compliance with the final award might result in 'transferring the District entirely out of the 35 territory of the non-complying entity and placing it within the exclusive control of the other'.
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C Consent Management Dynamics 1 Consent by Whom?
The Brčko case highlights the difficulties of determining which players at the strategic and tactical level matter and how to deal with spoilers. The Dayton Peace Agreement was negotiated by the most influential actors of the conflict, the presidents of the Federal Republic of Yugoslavia (Slobodan Milosevic), the Republic of Croatia (Franjo Tudjman) and the Republic of Bosnia and Herzegovina (Alija Izetbegovic). Radovan Karadzic, the leader of the Bosnian Serbs, was not present; Milosevic was authorized to sign for the RS. 45 The IEBL arrangements, however, concerned an internal Bosnian affair. As a result, Annex 2 was signed by the FBH, the RS and Izetbegovic; Tudjman and Milosevic 'endorsed' the Annex. While the Republic of Bosnia and Herzegovina naturally had an interest in the proceedings, only the FBH and the RS were parties to the arbitration. At the same time, these two entities were the main spoilers. At the strategic level, the RS took a highly uncooperative stance, 46 and both party-appointed arbitrators refused to sign any of the awards. Meanwhile, the FBH and the RS both manipulated tactical players to support or spoil the Tribunal's operations on the ground. 47 This dynamic demanded a creative approach by the Tribunal. At the strategic level, the presiding arbitrator managed unreliable consent by refusing to be stalled by uncooperative behaviour; he kept proceedings moving by holding 'that if a majority decision of the Tribunal is not reached, "the decision of the presiding arbitrator will be final and binding upon both parties."' 48 Concurrently, the presiding arbitrator kept control over the tactical players in the RS and the FBH by installing a supervisor and 44 Ibid., paras 67-68. The arbitrator did, in fact, issue a new ruling after the Final Award, relating to the collection and allocation of indirect tax revenues between the FBH, the RS postponing a final decision. 49 He then sought to maintain compliance of players at both levels by retaining the Tribunal's jurisdiction after issuance of the final award.
By establishing international supervision over Brčko, the presiding arbitrator treated the 'international community' as a relevant strategic-level player. It considered its interests in the awards, 50 referring to it by name and making recommendations to international institutions. 51 Even though it may not be meaningful to speak about the 'consent' of the 'international community', a coalition of the willing actively intervened to aid the dispute resolution process. Outside pressure -notably, the August 1995 bombing campaign of the North Atlantic Treaty Organization (NATO) -had brought about the Dayton negotiations.
52 After Dayton, a NATO-led implementation force (IFOR) was deployed to assist in its implementation. 53 The presence of an outside military force not only influenced the parties' strategic behaviour, but it also shaped their tactical conduct by supporting the supervisor's local initiatives. 54 In this respect, the 'international community' proved an important strategic-level player, whose commitment determined conflict outcomes on the ground while shaping the consent of other strategic-level players.
Yet it would be a mistake to ascribe Brčko's success primarily to foreign intervention. If this were the determinative factor, what explains the presiding arbitrator's efforts to install a supervisor, establish a condominium and retain jurisdiction after rendering his final award? Why did he not provide a straightforward delimitation of the IEBL? The Brčko case suggests that outside force may be instrumental to a peaceful outcome by suppressing spoiler activity during the arbitration and the implementation of an award. Yet for peace to succeed in the long term, arbitration must result in a relational arrangement that accommodates both strategic and tactical players.
Consent to What?
The Tribunal took a forward-looking approach to the procedure, substance and outcome of the arbitration and went to great lengths to justify an open-textured interpretation of its mandate. Noting that the demands of the parties were mutually exclusive, it argued that its remedial authority should be understood to be sufficiently broad to resolve the overall dispute before it. 55 It did so by relying primarily on equitable considerations. While the 1997 award still considers the relevant legal arguments, the final 49 award reads more like a policy paper than an arbitral decision. 56 At various stages in the proceedings, the Tribunal emphasizes the need for an 'equitable' -or even 'wise' and 'just' -solution; hardly any mention is made of the law. 57 Instead, the Tribunal focused on the socio-political interests of the parties to find a solution 'that has the strongest likelihood of promoting a long-term peaceful solution.
' 58 The open-ended nature of the process was underlined by the double delay in the issuance of the final award; the installation of an international supervisor with nearabsolute powers; the establishment of the Brčko district as a condominium and the keeping in place of the Tribunal after the final award. These actions guaranteed stable governance while the Tribunal considered its final decision and while the basic structures of the Brčko administration were being rebuilt. The presiding arbitrator left the timing of these developments mainly to the supervisor, who formally established the and commentators have suggested that the Tribunal 'took its mandate not so much from the disputing parties' agreement' but, instead, exercised a 'public order function as an agent of the international community'. 62 Moreover, some argue that international supervision has made Brčko excessively reliant on external involvement, breeding corruption and political perversion by shielding local leaders from full accountability.
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On the other hand, the Brčko arbitration can claim success for bringing 'peace in practice'. The conditions under which the agreement to arbitrate was reached, the 56 prevalence of equitable considerations in the presiding arbitrator's reasoning and the creative way in which he dealt with the volatile political situation suggest that none of the parties considered the arbitration to be a purely legal matter. Instead, all saw it as an extension of the political negotiations at Dayton. 64 Upon its issuance, the final award received broad local support, and major reforms were implemented swiftly and expertly. 65 Though much delayed, the supervisor did suspend his activities in August 2012, and, at the time of writing, neither party to the arbitration had sought to reclaim the area. 66 While tensions remain at the local and inter-entity levels, 67 as of January 2015 there had been no open violence in Brčko for almost two decades. 68 
Case Study: The Eritrea-Ethiopia Boundary Dispute
Turning to our second case study -Eritrea-Ethiopia -we shall see that not all arbitrations end happily. This case presents an example of a tribunal that was 'strait-jacketed' by its mandate and unable to respond to spoiler activity by strategic players in the implementation phase of the award.
A The Dispute
The Eritrea-Ethiopia arbitration arose out of a boundary dispute that had lingered since the Eritrea's independence in 1993. It came to a head when Eritrean and Ethiopian forces clashed around the town of Badme in 1998. The dispute centred on three boundary treaties, which Ethiopia, one of the oldest states in the world, had concluded with Italy, the colonizer of Eritrea, in 1900, 1902 and 1908. Ethiopia had declared these treaties null and void when it annexed Eritrea in 1952. The violent resistance struggle that followed lasted more than forty years, but on 27 April 1993 Eritrea became an independent state. 69 Nevertheless, acute tensions remained. Violent conflict erupted again five years later, ignited by the clash over Badme, a border town in the western sector of the inter-state boundary. Following pressure from the USA, the European Union (EU), the United Nations (UN) and the Organization of African Unity (OAU), 70 the parties consented to the intervention of a peacekeeping mission (June Agreement) 71 and concluded a comprehensive peace agreement in December 2000 (December Agreement).
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B The Arbitration
The December Agreement foresaw the establishment of a Boundary Commission mandated to 'delimit and demarcate' the entire boundary between the two states. 73 Notwithstanding this broad mandate, the parties clearly envisaged a legal procedure. They selected the Permanent Court of Arbitration (PCA) rules to govern the proceedings, 74 appointed renowned international lawyers as commissioners 75 and explicitly prohibited the Commission from deciding 'ex aequo et bono'. 76 The December Agreement restricted the Commission's focus to 'pertinent colonial treaties (1900, 1902 and 1908) and applicable international law' and emphasized the application of the principle of uti possidetis. 77 The Commission was to work fast and to issue a decision 'within six months of its first meeting.' 78 The December Agreement also established a Claims Commission, which was to assess -independently from the Boundary Commissionclaims of loss, damage and injury by individuals and the two governments.
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The Boundary Commission was swiftly constituted and, apart from a challenge to one of the commissioners, 80 stuck closely to the text of the 1900, 1902 and 1908 treaties but applied a number of legal techniques to allow itself some flexibility in delimiting the treaty line. 81 For ex ample, the Commission noted that, as a matter of treaty interpretation, subsequent conduct of the parties could vary the conclusions derived from the pertinent treaties. 82 It also held that it could apply principles of customary international law, such as prescription and acquiescence, to modify the final boundary 83 and allowed itself 'to make such adjustments in the boundary as would be necessary to render it manageable and rational'. 84 In certain instances, it deferred final delimitation to the demarcation phase, to allow adaptation of the boundary 'to the nature and variation of the terrain'. 85 Overall, the differences between these techniques were subtle, but they offered the Commission limited discretion to deviate from the text of the century-old treaties. However, strong reliance on the uti possidetis principle meant that subsequent conduct could only be taken into account until the independence of Eritrea on 27 April 1993. 86 On 13 April 2002, the Commission presented its decision. While it awarded Badme to Eritrea, the Commission carefully avoided mentioning the town in its decision or on its maps. Both Ethiopia and Eritrea claimed victory, 87 and the Commission immediately moved to the demarcation phase. 88 It established field offices 89 and issued demarcation directions. 90 The Commission also concluded a memorandum of understanding with the UN Mission in Ethiopia and Eritrea (UNMEE), 91 whose mandate was adjusted by the Security Council to assist the Commission. It then challenged the Commission's methodology, questioning the Commission's assessment of the conduct of the parties and the delimitation criteria to be applied during the demarcation phase. 94 The Commission stressed that the decision was not open to appeal and rejected the challenges as inadmissible, 95 but Ethiopia's opposition did not cease. 96 Eritrea, for its part, complained about Ethiopia's resettlement activities and suggested that the Commission had been influenced by political considerations. 97 Twice, the Commission found it necessary to clarify its jurisdiction and powers, particularly with regard to varying the boundary line in the demarcation phase. 98 While the parties' antagonism intensified, 99 tensions arose between the Boundary Commission and UNMEE. The latter did not allow the contractors tasked with the construction of boundary pillars within its perimeter and refused to provide security services to the Boundary Commission's personnel, arguing that this activity was a matter for the state in control of the particular field location. 100 The situation continued to deteriorate. While the Commission issued fresh demarcation instructions, 101 Ethiopia blocked demarcation efforts in the central and western sector around Badme, calling for an alternative mechanism to demarcate these parts of the boundary. 102 demarcation in the eastern sector unless the work continued in the western and central sectors simultaneously. As a result, the Commission's demarcation activities came to a halt. Efforts by the UN Secretary-General's Special Envoy 103 and a five-point peace plan by the Ethiopian Prime Minister Meles Zenawi failed, largely because Eritrea saw these as attempts to reconsider the delimitation decision. 104 In early 2005, the Commission suspended all of its activities in the area as Ethiopia had halted cooperation and started building up troops along the temporary security zone (TSZ), a demilitarized area endorsed by the December Agreement. 105 In response, Eritrea banned UNMEE helicopter flights in October 2005 and, two months later, asked US, Canadian and European peacekeepers to withdraw from UNMEE. 106 In October 2006, it moved its troops into the TSZ, thus adding a military dimension to the growing political enmity. 107 Due to further restrictions on UNMEE's freedom of movement, the UN reduced UNMEE's troop levels and reconsidered UNMEE's mandate. 108 Prevented from constructing pillars on the ground, the Commission sought other ways to demarcate the boundary. In its statement of 27 November 2006, it found that the most practical way of fulfilling its mandate was to provide the parties with a detailed list of coordinates for boundary points, using modern techniques of image processing, terrain modelling and high resolution aerial photography. 109 While the parties refused to accept this solution, the Commission declared itself functus officio on 25 August 2008. 110 Meanwhile, the parties continued to obstruct UNMEE's operations to such an extent that the Security Council opted to terminate the mission the same year. 111 With the Boundary Commission dissolved and the peacekeepers gone, the situation remained tense, and violent clashes continued. 112 After years of foreign involvement, Ethiopia continues to control Badme and Eritrea risks being labelled a failed state.
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C Consent Management Dynamics 1 Consent by Whom?
The Eritrea-Ethiopia peace process and demarcation efforts did not collapse due to local spoilers or lack of formal commitment but, rather, because the main strategic players were permitted to preach cooperation yet practise intransigence. While paying lip service to the decision, Ethiopia presented significant 'procedural impediments to the demarcation process'. 114 In turn, Eritrea's inflexibility to reconsider any element of the delimitation decision eventually evoked the anger of the Security Council.
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The modes and intensity of obstruction that the Commission and UNMEE faced tell a classic tale of obsolescing consent by strategic players: agreements and awards are never more exalted than at the moment of signing or announcement, but after the fanfare, the parties' enthusiasm fast fades. 116 From formal and informal challenges to the delimitation decision; refusals to attend meetings or speak to mediators; denial of visas and failure to give security assurances or to authorize flight requests to restrictions on the freedom of movement and violation of security arrangements, the spoiler behaviour originated from within the capitals and not from the periphery.
Firm action by the international community might have whipped the parties into line, but certain international developments prevented effective intervention. First, in the crucial months after the delivery of the delimitation decision, the OAU was caught up in its own institutional transformation into the African Union (AU). 117 Headquartered in Addis Ababa, Eritrea lost confidence in the neutrality of the new organization and recalled its ambassador to the AU in November 2003. 118 Second, the Eritrea-Ethiopia Claims Commission disregarded the treaty line delimited by the Boundary Commission but based its findings on the ceasefire line of 2000. 119 While operating independently from each other, the Claims Commission's controversial findings undermined the efforts of the Boundary Commission to implement its delimitation decision. 120 Third, a discrepancy of expectations created tensions between the Boundary Commission and UNMEE. Even after the Security Council explicitly authorized it to assist the Commission, UNMEE continued to interpret its mandate restrictively and limited its support primarily to logistical assistance and demining activities, resulting in demarcation delays. 121 All of this action alienated the strategic players -in particular, Eritrea -from the peace process. As it withdrew its consent to further foreign involvement, first the Boundary Commission and then the UN were forced to abort their operations.
Consent to What?
The failure of the Eritrea-Ethiopia arbitration lies in the different levels of consent that the parties granted to UNMEE and the Boundary Commission. On the one hand, the June Agreement that established UNMEE provided the mission with an open-ended and open-textured mandate, which would only terminate 'when the delimitation-demarcation process of the border has been completed'. 122 On the other hand, the December Agreement set out the jurisdiction of the Boundary Commission in painstaking detail, imposing strict procedural and substantive limits on its operations. Surprisingly, the agreements hardly provide for interaction between the two bodies. UNMEE had been deployed for almost five months by the time the December Agreement was concluded, yet the Agreement provides no details on the collaboration between the peacekeeping mission and the Boundary Commission or for their relationship to the Claims Commission. 123 These bodies considered themselves to play discrete roles in the peace process, independent from one another. The conflicting parties, however, were well aware of the interdependence of the bodies and used opposition to UNMEE to display their disagreement with the conduct of the Boundary Commission and vice versa.
With respect to the work of the Boundary Commission, the parties clearly envisaged a swift and technical procedure. For this reason, they bundled delimitation and demarcation tasks in one body. 124 The process was deliberately not open-ended -a short time frame was deemed necessary to lock in the parties' consent to a fragile peace arrangement. In hindsight, however, the hasty move to a delimitation decision has been criticized for leaving the parties insufficient opportunity to plead their case and for political dust to settle. 125 The judicialization of the process, so soon after the end of the fighting, created a deadlock with both countries stuck in their original positions. Eritrea and Ethiopia each demanded that the other party move first. The international community, through the Boundary Commission and UNMEE, failed to break the impasse.
Nor was the process open-textured. The text of the December Agreement left the Boundary Commission little discretion, particularly as it ruled out decisions ex aequo et bono. Moreover, the Agreement did not explicitly authorize the Commission to modify the boundary line during the demarcation phase. Applying various legal methods, the Commission attempted to maintain a certain degree of flexibility, yet this attempt led to opposition by Ethiopia and created disagreements when it came to the demarcation phase. In turn, the rigidity of the process allowed Eritrea to treat the delimitation phase as a discrete chapter in the peace process and caused it to strike back at any effort that it perceived to threaten the discrete character of the Commission's decision. In sum, while the institutional bundling of the delimitation and demarcation tasks should have underlined the relational nature of the boundary settlement process, the Commission's limited substantive discretion and its relative isolation from other international actors prevented it from benefiting from the combination of its powers. As a result, its work failed to support a durable and peaceful outcome.
Case Study: The Abyei Arbitration -a Tragedy in Two Acts
Lastly, this section turns to the Abyei arbitration -a legal success that failed to suppress a recurrence of violence. In this case, it was not the tribunal but, rather, the parties that manipulated legal rules and procedures to get their way.
A The Dispute
As one Sudanese proverb puts it, Abyei is the eye of the Sudans -it is so small but has seen so much. 126 This tiny pocket of land has traditionally served as a crossroads where Arab nomads, the Misseriya, drive their cattle through the lands of the Ngok Dinka, Abyei's sedentary pastoralists. Situated on a confluence of the Bahr-el-Arab, a tributary of the Nile, its clay plains and water make it critical to the survival of both tribes and a strategic bridge where northern Islamic culture intermingles with the Animist south. 127 To add to its complexities, Abyei proved rich in oil. Until the midtwentieth century, the Misseriya and Ngok Dinka coexisted peacefully. 128 Yet Abyei has been the subject of some of the most violent episodes of the forty years of civil war that resulted in the secession of South Sudan on 9 July 2011. 129 Abyei remained a major point of contention when, on 9 January 2005, the government of Sudan (GoS) and the Sudanese People's Liberation Movement/Army (SPLM/A) signed a Comprehensive Peace Agreement (CPA). 130 The CPA's Abyei Protocol accorded the area a special administrative status and provided for a referendum, in which the residents of Abyei were to decide whether to align themselves with the Sudan (the 'North') or southern Sudan (the 'South'). This left the urgent task of setting the boundaries of the Area -a prerequisite to voter registration, oil revenue sharing and the fulfilment of the CPA at large.
B The Arbitration 1 Abyei Boundaries Commission
The CPA made no reference to arbitration as a means to settle the boundary dispute over Abyei. Instead, the Abyei Protocol called for an Abyei Boundaries Commission (ABC) to 'define and demarcate' the Abyei Area, described as 'the area of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905'. 131 Each party appointed five members to the ABC, who were joined by five 'impartial experts', appointed by the Intergovernmental Authority for Development (IGAD), the USA and the United Kingdom. 132 None of the experts were international lawyers. 133 The ABC as a whole was to listen to the people of the Abyei Area and to representatives of the parties, while the experts were mandated to conduct archival studies to ground their decision in 'scientific analysis and research'. As Article 5 of the Abyei Appendix emphasized, the ABC was to present its findings to the presidency of Sudan, but only the report of the experts was final and binding. 134 It is important to stress that the Tribunal's first task was not to delimit the Abyei Area but, rather, to review 'whether or not the ABC Experts had … exceeded their mandate'. 144 The GoS argued that the experts should not have applied a 'tribal' interpretation of their mandate, in examining the consequences of the transfer of the Ngok Dinka people but, instead, should have interpreted their mandate 'territorially', focusing exclusively on the transfer of the land. It claimed that this was the only 'correct' interpretation and that the Tribunal had to strike out any of the expert's findings that deviated from it. The Tribunal disagreed. Adopting the line of the SPLM/A, it held that it could only review the 'reasonableness' of the experts' findings. Given the historical context and the lack of detailed documentation on the 1905 transfer, it concluded that the experts' interpretation of their mandate had indeed been reasonable. 145 However, it distinguished the interpretation from the implementation of the ABC mandate. 146 The Tribunal found that, as a matter of international law, the experts had failed to state clear reasons for the delimitation of the northern boundary in the shared rights area as well as for the eastern and western boundaries. 147 Consequently, the Tribunal replaced the experts' findings with regard to these boundaries with its own delimitation. While it adopted the experts' 'tribal' approach, it engaged in a de novo review of the evidence. 148 Like the experts, the Tribunal emphasized that the new delimitation should not affect the traditional grazing rights of the Ngok Dinka and the Misseriya.
3 The Final Award and Its Implementation
By partly setting aside the experts' report, the Tribunal significantly reduced the territory of the Abyei Area. It drew the northern boundary of Abyei south of the shared rights area and excluded several oil fields to the east of the territory. While delimiting a firm boundary, it left unaddressed some of the most controversial issues, including who was to vote in the Abyei referendum. One of the arbitrators appointed by the GoS appended a strongly worded dissenting opinion to the decision. The dissenter, Judge Al-Khasawneh, criticized virtually all aspects of the boundary settlement process, reserving his most pointed critique for the allegedly formalist attitude of the Tribunal: 'This Tribunal could have been a peace-maker had it realised the obvious fact that peace-making is more difficult than law-making and judgment drafting.' He added that 'defensible compromises may sometimes bring more acceptable, more durable and indeed fairer solutions'. 150 In his view, the final award, 'failed utterly to take the rights of the Misseriya into consideration'. Despite this dissent, both the GoS and the SPLM/A formally accepted the final award and expressed their commitment to its 144 Arbitration Agreement, supra note 140, Art. 2(a). 145 Final Award, supra note 142, paras 616-659, 665-672. 146 Ibid., para. 511. 147 Ibid., paras 518-536, 673-709. 148 Ibid., paras 398, 710-747. 149 Ibid., paras 748-766. 150 Ibid., at paras 202-203 (dissenting opinion of Judge Awn Shawkat Al-Khasawneh).
implementation. 151 To support its implementation, the UN Security Council requested the UN Mission in the Sudan (UNMIS) to assist with the demarcation efforts 'within its current mandate and capabilities'. 152 Soon after the award was delivered, the Misseriya chiefs protested the decision, arguing that their interests had been ignored. 153 When the demarcation team attempted to lay pylons along the northern part of the award line in 2010, the Misseriya threatened violence. 154 UNMIS, which was merely authorized to provide technical and logistical support, was unable to provide protection. As implementation efforts halted, the strategic parties remained deadlocked over how the demarcation should unfold. This deadlock, as well as the inability to mutually agree on who should be defined a resident of the Abyei Area, meant that the Abyei referendum was indefinitely postponed. Tensions escalated. 155 In May 2011, a skirmish erupted between SPLM/A soldiers and the Sudan Armed Forces (SAF), resulting in the SAF's occupation of the Abyei Area. Abyei Town was burnt to the ground, and more than 100,000 inhabitants fled.
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On 28 June 2011, the parties signed a new peace agreement, which provided for a new interim administration for the area. 157 In the days after, the UN Security Council mandated deployment of the Ethiopian-led UN Interim Security Force for Abyei (UNISFA). 158 As of January 2015, UNISFA remained entrenched, presiding over a tense truce.
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C Consent Management Dynamics 1 Consent by Whom?
At face value, the Abyei arbitration presents an exemplary model for engagement of actors at the strategic and tactical level. Justifiably, it has been heralded a legal success story. Both the GoS and the SPLM/A cooperated with the tribunal throughout the proceedings. In spite of their long history of civil war, the delegates treated each other at an individual level with remarkable civility. They mingled openly in the grounds of the Peace Palace, publically took tea together and ventured freely into each other's party rooms -and, according to some accounts, helped themselves to each other's biscuits. Furthermore, the parties at the strategic level actively promoted the openness of proceedings, setting the 'high-water mark of transparency in international arbitration'. 160 This drive for transparency established conditions for unprecedented outreach to players at the tactical level. Anyone could access the arbitration's documents online, the proceedings were broadcast live and they have been made permanently available on the PCA website. This was supplemented by public information campaigns on the ground. 161 In light of all of these efforts, how could tactical players be allowed to spoil the implementation of the award? It has been rumoured that Misseriya's objections flowed from allegations propagated by the GoS -and perhaps reinforced by the dissenting arbitrator -that the award was a conspiracy deliberately designed to undermine their livelihoods and that a soft border could never be put into practice. According to this reading, the GoS expressed disingenuous consent at the strategic level while seeking to spoil the award, using the Misseriya as a proxy at the tactical level. Whether this is true or not, UNMIS's inability to stand up to the Misseriya stifled demarcation efforts and allowed the region to plunge back into violence. The situation became only more complex when UNMIS was disbanded following South Sudan's independence on 9 July 2011, as the GoS refused to allow new peacekeepers into its territory.
162 Yet even if UNMIS had acted forcefully, it would have only further alienated the Misseriya from the peace process. Lack of control over these tactical players eventually spoiled the award.
Consent to What?
At first impression, the Abyei arbitration seems to bring together all of the ingredients for a relational arrangement. The Tribunal decided swiftly and rendered a balanced award, and, at the award ceremony, the parties made a point of speaking and accepting the award before it had been officially delivered. 163 Why, then, did these exemplary legal proceedings, backed by apparent political will, fail to deflect an escalation of violence?
The first thing to remember is that arbitration was never envisioned in the CPA negotiations. The CPA foresaw final settlement of the boundary by the ABC to pave the way for the Abyei referendum. The ABC was uniquely suited to produce a relational outcome. It consulted with local people and government officials; conducted historical research and accommodated local conditions by adopting a 'tribal approach' and proposing a 'soft' border. The arbitration tribunal was careful not to refute the substance of the ABC's conclusions but, rather, to find procedural grounds to alter the delimitation. Still, its mere existence signalled a failure of the CPA. By rejecting the ABC report and commencing international arbitration, the strategic players indefinitely delayed the referendum. A delimitation that should have been a small step in a larger peace process became a major obstacle on the road to peace.
The short time frame of the arbitration proceedings may have adversely affected the Tribunal's ability to arrive at an open-ended arrangement. On the one hand, quick proceedings were meant to prevent a relapse to violence on the ground. Swiftness maintained the momentum of the parties' commitment throughout the arbitration process, ensuring explicit expression of political will to implement the award when it was issued. On the other hand, the short time frame forced the Tribunal to devote all of its attention and resources to the delimitation, leaving no time to consider the wider issues at hand. Yet disagreements over delimitation merely disguised deeper division over Abyei's destiny. The Tribunal might have anticipated some of the issues that eventually blocked implementation of its award, such as voting rights in the Abyei referendum. To do so, however, it needed time that it did not have. In the end, the Tribunal's final award resolved a discrete dispute but failed to establish a relational arrangement.
Another factor may be the open-ended nature of the Sudanese negotiating culture itself. Some mediators and scholars point out that, partly due to the duration of the Sudanese civil wars, both parties have struggled to make long-term commitments, and agreements are shaped by 'tactics but no strategy'. In the words of Alex de Waal, negotiations consist of 'political bargaining using violence' -while expressing 'remarkable civility' at the negotiating table, strategic players continue to attack each other's positions at the tactical level as they seek to alter the price of political loyalty. 164 This analysis helps explain why the work of the ABC -formally agreed to during the CPA negotiations -was undermined and how the arbitration -unforeseen in the CPA but conducted in an exemplary fashion -failed to deliver peace in practice. When the 'rules of the game' bar relational arrangements, political promises always retain a discrete character; agreements are expected to be spoiled as part of the normal course of political relations. In the case of Abyei, the strategic players used arbitration to postpone final settlement of the boundary in order to stall the referendum and the peace process as a whole -the proceedings became just an expensive way to buy time.
Conclusion
The three case studies demonstrate that every peace process and arbitration has its own dynamic. However, in all of these cases, success or failure turned on the same question: who consented to what? When we plot them in our model, we can compare consent management dynamics across these cases (see Figure 4) . Viewed through our model, the Brčko Tribunal was quite successful in bridging the gap between the formal criteria for consent to arbitration and the requirements of consent for enduring peace. On the one hand, it manipulated procedural and substantive rules to arrive at a relational arrangement suited to both strategic and tactical players: the establishment of the autonomous district of Brčko. In our model, the Tribunal managed consent away from the north-western quadrant towards the eastern end of the model. On the other hand, the tight procedural and substantive constraints on the Eritrea-Ethiopia Boundary Commission prevented it from reaching a relational outcome. Tied to its strict mandate and deadline, the Commission could not adequately respond to conflict dynamics, while the parties were allowed to grant and withdraw their consent selectively. As a result, the Commission remained stuck in the northern section of our model. Finally, in the case of Abyei, both the ABC and the Tribunal failed to move the parties towards a relational arrangement. Instead, the parties were allowed to treat these procedures as discrete transactions between strategic players. Since the Tribunal could not prevent the manipulation of the tactical players and was unable to address the underlying issues, the situation of Abyei remains unresolved. It appears that the Tribunal's final award has fallen into desuetude.
While each case presents its own complexities, a comparison through our model offers some explanations for the differences in outcome. Arbitration is by its very nature a malleable procedure, and our model provides insights into how it may be shaped to aid a peace process. On a procedural level, the case studies suggest that swift proceedings may hinder, rather than help, the overall peace process. The speed of the Eritrea-Ethiopia and Abyei proceedings placated the strategic players and the international community but prevented the tribunals from nurturing a relational solution. Instead, the tribunals were rushed to a decision while emotions were still raw. In contrast, the Brčko Tribunal bided its time and observed, learned and adjusted its approach along the way. When it finally presented its ruling, the strategic and tactical players were ready to accept it.
On a substantive level, the case studies indicate that tribunals require flexible mandates to move across the consent management spectrum. The success of the Brčko arbitration was largely due to the Tribunal's broad construction of its powers. Not all tribunals enjoy such flexibility, however. When the Eritrea-Ethiopia and Abyei tribunals made modest attempts to give themselves some space, they faced challenges to the validity of their decisions. This is not merely a concern for arbitrators since consent management starts with the negotiation of the arbitration agreement. As the case studies demonstrate, arbitration in the context of a peace process is never a mere matter of law -it is politics by other means, and this should be reflected by the tribunals' mandates. Our model suggests that the more a tribunal's hands are tied, the less likely it is to reach a relational outcome.
Institutionally, our case studies point to the crucial link between the arbitration and implementation phase of a proceeding. Lack of coordination between these phases allows parties to undermine the peace process, as the cases of Eritrea-Ethiopia and Abyei exemplify. Not all situations will demand as radical a solution as was adopted by the Brčko Tribunal, which retained jurisdiction long after the final award had been rendered. Yet implementation considerations should inform the drafting of an arbitration agreement; the conduct of the tribunal throughout proceedings and the communication between the tribunal and third parties aiding implementation efforts, such as peacekeeping forces. In particular, a tribunal should take into account the role of tactical players in the dispute, who, while perhaps not represented during the arbitration, may spoil the implementation phase.
From an international perspective, external pressure and the presence of foreign forces naturally affect consent management dynamics. However, our case studies suggest that this factor cannot be taken in isolation. Arbitration and its aftermath shape parties' perception of foreign military intervention as much as foreign military intervention shapes consent to arbitration. Any foreign involvement requires a certain level of consent from the parties. Otherwise, foreign powers risk becoming a party to the conflict themselves. Foreign military intervention may bring parties together, as in Brčko, but it may also alienate them from the process. When Eritrea lost confidence in the impartiality of third parties, it refused all cooperation and effectively forced UNMEE out. In Abyei, the Misseriya threatened violence against UNMIS when they considered it to act against their interests. Force may be usefully deployed to deter tactical players from spoiling a peace process but not to impose an open-ended arrangement upon parties.
In sum, our model suggests that the success or failure of arbitration in a complex peace process comes down to the ability of the arbitrators to arrive at a relational arrangement that accommodates both strategic and tactical players. The case studies tell us that arbitration does not lock in the consent of the parties -it is merely one way to manage it in a broader peace process. To achieve a peaceful outcome, it is not enough for parties to offer initial consent to arbitration; tribunals need to maintain the consent of the parties throughout the arbitration process and the implementation phase of the award. Even when a tribunal may seem to play only a discrete role at the strategic level of a peace process, it must always aim for a relational arrangement that respects the interests of strategic and tactical players. In terms of the model, it must find a way to move a dispute from the north-western quadrant to the mid-eastern section. To do so, our case studies indicate that arbitrators must be allowed to interpret their mandates in light of the conflict dynamics on the ground. This will affect how tribunals organize their proceedings; when they deliver their award; how they interpret the applicable law and what measures they take for the implementation of their decision.
Finally, the model suggests that arbitration may not always be the best way to resolve a political conflict. Legal dispute settlement risks creating winners and losers, exacerbating tensions rather than alleviating them. As we saw in the case of EritreaEthiopia, sometimes parties are simply not ready to submit their dispute to arbitration, and the proceedings may make matters worse. From the Abyei example, we learn that strategic players may use arbitration to undermine a broader peace process. In these instances, however, the arbitration is conducted and, whatever strategies the tribunal uses to manage consent, prospects for peace remain arbitrary.
